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This matter came on for hearing before Victor Kovach, the State Engineer's 

designated Hearing Examiner, on February 1, 2 & 3, 2011, in the District 1 Office of the 

State Engineer (OSE) in Albuquerque, New Mexico. The parties appeared as follows: 

Justin Breen, Esq., and Richard Cole, Esq., represented Applicant Thunder Mountain 

Water Company (TMWC); Maria O'Brien, Esq., represented Protestant New Mexico 

American Water (NMAW); Carol A. Clifford, Esq., represented Protestant Hillcrest, LLC 

(Hillcrest); Protestant Gerald G. Ohlsen, Esq., appeared prose; and Uday V. Joshi, Esq., 

represented the Water Rights Division (WRD) of the OSE. 

NATURE OF THE APPLICATION 
AND PROCEDURAL BACKGROUND 

On July 6, 2009, TMWC and Edgewood Water Company (EWC) filed Application 

No. E-483 & E-483-S with the State Engineer for Permit to Change Place or Purpose of 

Use of Underground Water in the Estancia Underground Water Basin in New Mexico. The 

application and legal notice reflect that the Co-Applicants propose to enlarge the place of 

use for a permitted diversion of 362.65 acre-feet per year (afy), inclusive of a claimed 

consumptive use of 178.4 afy, from EWC wells E-483 and E-483-S, located in the NW% 

SW% NE% of Section 24, Township 10 North, Range 7 East, NMPM, in Santa Fe County, 

New Mexico, from 3,175 acres of land located in Santa Fe County, specifically described in 

an attachment to the application labeled Exhibit A, to 10,855 acres of land located in Santa 

Fe and Bernalillo Counties, specifically described in an attachment to the application 

labeled Exhibit B. TMWC proposes to use the water for domestic, irrigation, commercial 



and subdivision purposes within the enlarged place of use pursuant to the terms of a water 

use lease with EWC. A copy of a Water Use Lease (with certain redactions) between 

EWC and TMWC, executed February 23,2009, was attached to the application as Exhibit 

C. The proposed enlarged place of use is generally described as extending approximately 

4 miles north of 1-40 between Edgewood and Barton, New Mexico. 

Affidavits of Publication filed with the WRD reflect that legal notice of the application 

was published in The Santa Fe New Mexican on August 10, 17, and 24, 2009, and in The 

Mountain View Telegraph on August 13, 20, and 27, 2009. NMAW, Gerald G. Ohlsen, and 

Hillcrest filed timely protests objecting to the granting of the application. EWC did not 

submit a hearing fee and was not a party to the administrative hearing. 

A schedule for discovery, the exchange of witness lists, exhibits and reports, the 

filing of motions and the conduct of the hearing was established at a scheduling 

conference held on December 15, 2009, and a Scheduling Order was entered on 

December 17, 2009. The issues identified for administrative hearing included: availability 

of water to satisfy the application; nature and extent of the claimed water right; whether 

granting the application would result in impairment to existing water rights; whether 

granting the application would be detrimental to the public welfare of the state; and whether 

granting the application would be contrary to the conservation of water within the state. 

On August 11, 2010, NMAW filed a Motion to Dismiss Application or in the 

Alternative to Stay. The WRD and TMWC filed responses on August 27, 2010, and 

September 7, 2010, respectively. NMAW and Hillcrest filed replies on September 22, 

2010. A hearing on the Motion was held on October 6, 2010, in Room 326 of the State 

Capitol Building in Santa Fe, New Mexico. NMAW asserted that the captioned application 

should be dismissed or alternatively stayed based upon a then pending proceeding before 

the New Mexico Public Regulation Commission (PRC) in Case Nos. 08-00254-UT and 09-

00019-UT concerning a dispute over the provision of water service to Hillcrest and 

TMWC's proposal for a line extension to convey water from EWC's permitted wells E-483 

and E-483-S to the proposed expanded place of use. NMAW also asserted, as a separate 

basis for dismissal, that no water had been placed to beneficial use under permit E-483 

and E-483-S. The PRC Hearing Examiner had entered a Recommended Decision in PRC 

2 



) 

Case Nos. 08-00254-UT and 09-00019-UT but, as of the date of the hearing on the 

motion, the PRC had not issued a final determination. The administrative hearing of the 

present matter was stayed pending issuance of the PRC's final determination in Case Nos. 

08-00254-UT and 09-000 19-UT. 

On November 17, 2010, NMAW filed Notice of PRC Final Order Adopting the 

Recommended Decision of the [PRC] Hearing Examiner. Notice of Administrative Hearing 

of the captioned matter was issued on November 29, 2010, and the OSE hearing was 

convened on February 1, 2011. 

SUMMARY OF EVIDENCE PRESENTED 

The evidence presented reflects that EWC's claim to ownership of a water right 

derives from an application to appropriate groundwater of the Estancia Underground Water 

Basin for the irrigation of 160 acres of land filed by Herman Dinkle in 1952. The application 

was approved and drilling of well E-483 was completed to a depth of 264 feet on 

September 15, 1955. Proof of completion of works was filed November 26, 1956, and 

proof of beneficial use (pbu) was filed October 21, 1959, for irrigation of 151.9 acres of 

land. Certificate & License No. E-483 was granted to Herman Dinkle to appropriate 362.65 

afy of groundwater from Well No. E-483 for irrigation of 151.9 acres of land, described 

below, and for domestic purposes with a priority of August 18, 1952. 

Subdivision Section Townshi~ Range Acres Duty 
N. Pt. SW% NE% 24 10 North 7 East 24.3 2.5 
Pt. S1/2 NW% NE% 24 10 North 7 East 9.5 2.5 
N. Pt. SE% NE% 24 10 North 7 East 21.2 2.5 
S. Pt. NE% NE% 24 10 North 7 East 20.7 2.5 
Pt. S% S% NE% 24 10 North 7 East 11.4 1.0 
N. Pt. SW% NW% 19 10 North 8 East 21.7 2.5 
S. Pt. NW % NW % 19 10 North 8 East 29.9 2.5 
W. Pt. NW % SE % NW % 19 10 North 8 East 5.0 2.5 
W. Pt. W % NE % NW % 19 10 North 8 East 8.2 2.5 

Irrigation of the 11.4 acres of land described above was for native grasses with a duty of 

1 .0 afy per acre. 
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An application to change place and purpose of use to include municipal supply was 

approved on January 12, 1973. On April 17, 1973, Change of Ownership of Water Right 

No. E-483 was filed conveying the water rights under E-483 to Sandia Land Developers, 

Inc., (SLD). Permit E-483 was withdrawn in 1977 at the request of the permittee. WRD 

staff testified that the withdrawal was based upon the permittee's inability to place water to 

beneficial use for municipal supply purposes as planned. On July 19, 1996, SLD's 

application for permit to change place and/or purpose of use to include public and 

commercial supply was approved for an enlarged place of use that included most of 

Township 9 North, Range 7 East, portions of Sections 9 and 28 of Townships 9 North, 

Range 8 East, portions of Sections 24, 25 and 36 of Township 10 North, Range 7 East, 

and portions of Section 10 of Township 10 North, Range 8 East. A Condition of Approval 

required filing of pbu in July 2001. 

Well No. E-483-S was drilled to a depth of 700 feet in October 1999 under an 

exploratory well permit. Well E-483 was taken out of service and upgraded for use as 

public water supply well in February 2000. On June 2, 2002, well E-483-S was approved 

as a supplemental well under file E-483. Upon filing of requests for extension by SLD, the 

time for filing pbu under its permit was extended to July 15, 2003, and then July 15, 2006. 

The water rights transaction summary for E-483 and the testimony of the WRD staff 

indicate that SLD was advised that no further extensions of time would be granted beyond 

July 15, 2006. It is the WRD's position that no water has been diverted and placed to 

beneficial use from wells E-483 and E-483-S since 1996. Photographs of well 

completions, submitted as part of TMWC's exhibits show fields adjacent to the wells that 

appear to have been cultivated, possibly during the 1999 growing season. In any event, it 

is undisputed that water has not been diverted from wells E-483 and E-483-S and placed 

to beneficial use since at least 1999. 

A Special Warranty Deed dated May 1, 2006, reflects that SLD granted to Michael 

Danzer, "the water rights ... described in file numbers E-483 and E-483-S in the records of 

the New Mexico State Engineer, consisting of approximately 178.40 acre-feet per annum of 

consumptive use ground water rights, with special warranty covenants, this 281
h day of April 

2006. Such water rights are subject to limitations and requirements described in the 
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specified New Mexico State Engineer files, including requirements that the water rights be 

applied to beneficial use within a specified time period." 

On May 8, 2008, EWC filed application E-483 and E-483-S for permit to change 

place or purpose of use of groundwater. A change of ownership of water right from Mike 

Danzer to EWC, c/o Mike Danzer, was filed on June 5, 2008. Permit E-483 & E-483-S was 

approved in the name of EWC, subject to conditions, on October 8, 2008, for domestic, 

irrigation, commercial and subdivision use within the move-from lands described in the 

instant application. Condition of Approval3 addresses the diversion amounts associated 

with domestic, commercial, subdivision and related purposes within certain described 

areas and retirement of lands from irrigation in favor of those purposes. Condition of 

Approval 4 provides that "[a ]creage not retired from irrigation in favor of the other permitted 

uses shall continue to be permitted to be irrigated in accordance with and subject to the 

existing conditions of License No. E-483 which govern application of water upon such 

lands ... " Conditions of Approval 5 & 6 require the permittee to submit a Water 

Development Plan to be considered for coverage as a Section 72-1-9 entity and a Water 

Conservation Plan. Condition of Approval 13 provides that pbu shall be filed on or before 

July 15, 2010. 

EWC has not placed water to beneficial use under permit E-483 and E-483-S. A 

request for extension of time to do so is pending before the WRD. Testimony of Mike 

Danzer and language contained in the lease agreement between EWC and TMWC 

indicate that EWC considers the lease with TMWC to be a vehicle for placing water to 

beneficial use under its existing permit. 

The recital portion of the Water Use Lease between EWC and TMWC, dated 

February 23, 2009, states, in part, that "EWC is the owner of 178.4 acre feet of water rights 

... and is desirous of placing the Water Rights to beneficial use, pending development of 

the [Danzer] property." The Danzer property is the place of use under EWC's existing 

permit. Pursuant to the terms of the lease EWC agrees to lease to TMWC 178.4 acre-feet 

of water for TMWC to fulfill its obligations within its service area. The agreed upon rent for 

the use of the water is $1.00 per year for forty years, with payment of $40.00 representing 

the total cost for the lease term. TM\"JC is to "supply necessary pumps, electrical and 
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piping for the wells at its sole expense" and is responsible for constructing a transmission 

line and booster station for delivery of water from EWC's wells to TMWC's system 

infrastructure. 

The PRC addressed TMWC's authority to serve portions of the proposed expanded 

place of use and to construct the transmission line referenced in the instant application and 

water use lease in PRC Case No. 08-00254-UT & 0900019-UT, concerning a dispute 

between TMWC and NMAW over provision of water service to Hillcrest, an 800 acre 

development that lies within the proposed enlarged place of use in the instant application. 

The decretal portion of the PRC's Final Order Adopting Recommended Decision: PRC 

Case No. 08-00254-UT & 0900019-UT (PRC Decision) provides that "NMAW may extend 

service to the Hillcrest Development and has the right to serve the Hillcrest Development 

without interference from TMWC" and that "TMWC's proposed transmission line extension 

is denied without prejudice to the extent that it may file an application pursuant to 

17 .12. 7 40 NMAC for approval of a CCN [Certificate of Convenience and Necessity] for a 

new transmission line extension." The Recommended Decision of the Hearing Examiner, 

which was adopted by and incorporated in the PRC Decision, notes that "it is undisputed 

that TMWC must have a CCN, or amended CCN, to begin construction of the proposed 

line extension." The PRC declined to grant TMWC's request that it be granted a CCN 

without formal application, stating that it "would be improvident" to do so and noting that "to 

approve a CCN for the proposed line extension without more would ... disserve TMWC's 

present and future customers, and would not be in the public interest." The judgment 

notwithstanding, the PRC allowed that TMWC should be provided the opportunity to file an 

application for approval of a CCN for a new transmission line. 

Mr. Edward Cardenas, President of TMWC, testified that TMWC serves 

approximately 800 customers. He indicated that approximately 98% of its customers are 

residential. TMWC currently receives 215 afy of water through a water supply agreement 

with Estancia Basin Water LLC (EBW). NMAW supplies EBW with the water that EBW 

then provides TMWC. In 2009, TMWC's use was 224 acre-feet and they experienced a 

shortage of supply. NMAW sold them additional water to make up for the shortage. Mr. 

Cardenas indicated that the lease with EvVC wouid provide Tivi\tVC with a needed second 
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source of water. 

The distance from the Danzer wells (E-483 & E-483-S) to TMWC's nearest point of 

connection for the proposed enlarged place of use is approximately 1.5 miles. According 

to Mr. Cardenas, construction required for connection would include installation of pumps 

in the Danzer wells, a booster station and transmission line. Mr. Cardenas testified that 

TMWC no longer intends to construct the transmission line. He indicated that there have 

been discussions with Michael Danzer concerning the possibility of EWC or Mr. Danzer 

constructing a line. Mr. Cardenas believes that PRC approval would not be required if 

EWC or Mr. Danzer were to construct the line. Mr. Cardenas testified that the lease that 

was attached to and underlies the current application is no longer in effect, as TMWC 

would not be constructing a transmission line as required by the lease. He subsequently 

indicated that he did not consider the lease "void" in that amendment was contemplated 

based on oral discussions as to responsibility for construction. 

With respect to conservation, Mr. Cardenas indicated that TMWC's proposed use of 

water would be conservative compared to irrigation uses and he described TMWC's 

conservation efforts. In response to questions by Hillcrest and the WRD, Mr. Cardenas 

noted that the proposed uses were identical to the currently permitted uses at the permitted 

place of use and agreed that TMWC's conservation efforts were conceptual only, and did 

not include specific actions such as incentives, penalties, or a tiered rate structure. 

Mr. Michael Danzer, a builder/developer, testified that he purchased the Danzer 

properties in 2004 or 2005 and that he organized the EWC to "preserve water rights" and 

to provide water for his own properties. Mr. Danzer testified that he doesn't know whether 

anyone other than himself and Jean Danzer are members of EWC, and confirmed that no 

one is receiving water from EWC's wells. He indicated that there is no water system 

associated with EWC, only a well, and noted that there are no water development plans for 

the Danzer property. Mr. Danzer acknowledged that pursuant to condition 13 of EWC's 

permit, pbu was due July 15, 2010, and that water has not been put to beneficial use under 

the permit. EWC has filed a request for extension that is pending. According to Mr. 

Danzer, he entered into the lease with TMWC because he needed to put water to 

beneficia! use. He indicated that he does not consider the lease between E'vVC and 
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TMWC to be void, but noted that there may be changes based on case outcomes. 

TMWC's hydrogeologist, Leland Clay Kilmore, testified concerning the contents of a 

technical report he authored that was admitted into evidence as TM\/VC's Exhibit 4. Mr. 

Kilmore indicated that he was present for the drilling and testing of well E-483-S. He states 

that the principal water bearing zones tapped by E-483-S are among the deepest 

producing zones in the northern Estancia Basin. Mr. Kilmore believes that well E-483-S 

should be able to continue production of water for more than 40 years and is capable of 

providing a reliable source of public water supply for the area. He notes that groundwater 

flow is expected to reverse from the present easterly direction to a westerly direction within 

forty years due to the higher rates of water level decline in the Madera Limestone aquifer in 

the Edgewood area than those in the alluvial aquifer to the east. Based upon evaluation of 

local hydrogeologic conditions, and considering the instant application to be an 

enlargement of the place of use rather than a new appropriation, Mr. Kilmore concluded 

that granting the application would not impair existing water rights. 

Protestant NMAW asserts that the application should be denied based upon the 

absence of beneficial use; impacts to existing water rights; and public welfare 

considerations. NMAW's hydrogeologist, John Shomaker, testified that E-483 has been 

out of service for 11 years and that E-483-S has not been used since completion. He was 

not able to find wells E-483 & E-483-S in the historical transient model file for the Estancia 

Basin, but indicated that they are in the prospective model. NMAW believes the 

application should be evaluated as a new appropriation due to the extended period of non

use and EWC's failure to place water to beneficial use under the existing permit. NMAW's 

Amended Rebuttal Exhibit 5, a Technical Memorandum from Annie McCoy, of John 

Shomaker & Associates, Inc., reflects that drawdown limits in a critical management area 

(CMA) were exceeded in simulations where the requested diversion of 178.4 afy was 

treated as a new appropriation. NMAW's operations supervisor, Tom Torres, testified that 

NMAW has the exclusive right to serve Section 19, Township 10 North, Range 7 East and 

Hillcrest. He indicated that NMAW is currently obligated to provide 215 afy to TMWC 

(through EBW) and is able to continue to do so. Mr. Torres indicated that the 2% growth 

rate that NMA\A/ projects 'Nil! occur in its service area vvould also apply for TM\lVC's service 
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area. 

Protestant Hillcrest objects to TMWC and EWC's inclusion of Hillcrest within the 

proposed enlarged area. Timothy Ray Oden, Manager of Hillcrest, testified that Hillcrest 

will require 200 afy upon completion; that it has a line extension agreement with NMAW; 

and does not want or need water service from TMWC. He believes that as a matter of 

public welfare the determination of the OSE should coincide with the PRC determination as 

to Hillcrest. 

WRD's hydrogeologist, Susan Haines, testified that a hydrologic evaluation of the 

application using model simulations was not necessary as the application is for 

enlargement of the place of use. She indicated that the claimed rights at the existing place 

of use were fully deployed in both the historical and future model well files. She agrees 

with the pump test and capacity data provided by Mr. Kilmer. Ms. Haines indicated that the 

incremental impacts derived by comparing the existing permitted and proposed scenarios 

would be minimal. 

WRD Exhibit 1 and Rebuttal Exhibit 1 are Memorandums by Jeffrey L. Peterson, 

Water Resource Specialist Senior, dated April14, 2010, and May?, 2010. In WRD Exhibit 

1, Mr. Peterson recognizes that since permit E-483 was issued in 1996, there has been no 

diversion ofwaterfordomestic, commercial, subdivision and related purposes and that the 

permittee has requested extensions over a period of time. Mr. Peterson acknowledged the 

existence of a dispute concerning service area and transmission line extension that was 

pending before the PRC. Based on his determination that the application was not 

requesting an increase in the permitted diversion amount, Mr. Peterson recommended 

approval of the application noting that "Permit E-483 & E-483-S is a valid permit, the 

Conditions of Approval allow the Permittee to file subsequent application to change the 

place of use within a five-year period; approval of the subject application would not cause 

impairment to existing water rights; approval of the subject application would not be 

contrary to the conservation of water within the State, nor detrimental to the public welfare 

of the State." 

In his memorandum of May 7, 2010, (WRD Rebuttal Exhibit 1 ), Mr. Peterson noted 

that TMWC had not filed sufficient documentation demonstrating that they qualify as a 72-
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1-9 entity, and that no clear statement of growth projections had been provided. Mr. 

Peterson also emphasized that Conditions of Approval 5 and 6 of EWC's existing permit 

had not been met. 

At hearing, Mr. Peterson was qualified to testify as an expert in water rights 

administration, water use and conservation. He indicated that upon further review and 

consideration of testimony presented at hearing, he had significant concerns with the 

application. He noted that the proposed place of use is unclear in that TMWC's witnesses 

had only identified sections 7 and 17 as actual versus conceptual places of use. Mr. 

Peterson acknowledged that EWC has an existing permit, but noted a recurrent theme 

beginning in 1973 through the present time: lack of diligence in applying water to beneficial 

use for the permitted purposes related to municipal supply; application for enlargement or 

change in place of use; repeated applications for extensions of time to place water to 

beneficial use, culminating in a notice concerning limits on further extensions on or about 

the time of Change of Ownership from SLD to Mr. Danzer. He emphasized that filing of pbu 

is an unmet condition of EWC's existing permit. He testified that co-applicants have 

neither demonstrated that they qualify as 40-year planning entities nor provided acceptable 

evidence of demand for additional water. He expressed doubts as to whether EWC is in 

fact a member-owned community water system, noting that are no members, no 

distribution lines, and no plans for development filed. He specifically noted that TMWC has 

not provided population projections, adequate water development plans, nor demonstrated 

orderly development and adequate conservation planning. Mr. Peterson believes that the 

application should be denied pursuant to sections 3 and 4b of the Estancia Underground 

Water Basin Guidelines for Review of Water Right Applications, due to lack of beneficial 

use under the current permit. He also questioned the intent of the application, given the 

testimony as to EWC's purpose for entering the lease and noted that the possibility of 

lease changes creates additional uncertainties. He testified that it is the WRD's position 

that the application should be denied. 

Having considered the evidence presented, the Hearing Examiner recommends the 

following findings and order. 
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FINDINGS OF FACT 

1. The State Engineer has jurisdiction over the parties and the subject matter. 

2. Beneficial use is the basis, the measure and the limit of the right to use water. 

N.M. Const. Art. XVI,§ 3. 

3. The captioned application, filed on July 6, 2009, proposes to enlarge the place of 

use of a claimed consumptive use right of 178.4 afy permitted in the name of EWC 

under OSE File No. E-483 and E-483-S. The application proposes to expand the 

place of use from 3,175 acres in Santa Fe County, described in Exhibit A to the 

application, to 10,855 acres in Santa Fe and Bernalillo Counties, described in 

Exhibit B to the application. 

4. Although styled as an application to permanently change (enlarge) the place of use, 

the application was filed with and is dependent on a Water Use Lease between 

EWC and TMWC that was attached to the application as Exhibit C. Pursuant to the 

terms of the lease, TMWC is to construct a transmission line to convey water from 

wells E-483 and E-483-S to the enlarged place of use. 

5. EWC is the owner of permit E-483 and E-483-S. 

6. Condition of Approval 4 to permit No. E-483 and E-483-S acknowledges the 

continued existence of a licensed irrigation right appurtenant to the 151.9 acres of 

land that comprised the original Dinkle farm. 

7. No notice and declaration of non-user pursuant to NMSA 1978, Section 72-12-8(A) 

(2002) has been issued concerning license E-483 referenced in Condition of 

Approval4 to Permit E-483 and E-483-S. 

8. EWC has a valid existing licensed right to divert 362.25 afy of water for irrigation of 

151.9 acres of land. 

9. Applications for enlargement of the place of use and to include uses consistent with 

subdivision development have been filed beginning in the mid-1970s, shortly before 

the property was acquired by SLD. A permit allowing such use was canceled at the 

request of SLD as it was unable to place the water to beneficial use for the 

additional subdivision purposes. 
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10. SLD was unable to place water to beneficial use for commercial and public water 

supply purposes under permit E-483 issued July 19, 1996, and related permit for 

well E-483-S, despite several requests for extension of time to do so. 

11. It is undisputed that water has not been diverted for beneficial use from wells E-483 

and E-483-S since at least 1999 and that no water has been placed to beneficial 

use under EWC's existing permit. 

12. Wells E-483 and E-483-S are not currently equipped to deliver water to any 

customer for any of the uses under permit E-483 and E-483-S. 

13. EWC has no specific plans to develop the land comprising the existing permitted 

place of use within the near future, has no approved plats for the property, and no 

water system infrastructure. 

14. TMWC is not presently able to place water from wells E-483 and E-483-S to 

beneficial use within the proposed enlarged place of use. 

15. The PRC held hearings regarding the service area of TMWC and NMAW and 

issued a decision in PRC Case No. 08-00254-UT & 0900019-UT that included 

significant limitations to TMWC's ability to provide water within the proposed 

enlarged area in the present application. 

16. The PRC Decision expressly precludes TMWC from serving the Hillcrest 

Development. 

17. TMWC's authority to serve Section 19, Township 10 North, Range 7 East, NMPM, 

appears questionable based upon PRC orders, submitted into evidence as NMAW's 

Rebuttal Exhibits 4 and 10, indicating that TMWC had relinquished any claim to do 

so as part of a stipulated settlement adopted by the PRC. 

18. TMWC's ability to provide the subject water for use within the rest of the proposed 

enlarged place of use would require construction of a 1.5 mile transmission line. 

Pursuant to the lease that was attached to the instant application, TMWC is 

responsible for construction of the transmission line. 

19. TMWC's proposed transmission line extension was denied without prejudice by the 

PRC based upon a determination that "TMWC must have a CCN, or amended 

CCN, to begin construction of the proposed line extension." The PRC concluded 
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that granting TMWC a CCN without formal application "would be improvident" and 

would" ... disserve TMWC's present and future customers, and would not be in the 

public interest." The PRC Decision expressly provides TMWC the opportunity to file 

an application for approval of a CCN for a new transmission line. 

20. TMWC did not appeal the PRC Decision. 

21. TMWC admits that it does not intend to apply for the CCN or amended CCN that the 

PRC determined a prerequisite to TMWC's constructing of the transmission line. 

22. TMWC admits that it does not intend to construct the transmission line. 

23. In its decision, the PRC expressly noted that construction of the line extension 

sought by TMWC involved matters affecting present and future customers of TMWC 

as well as the public interest. The PRC expressly allowed that TMWC should be 

provided the opportunity to apply for a CCN or amended CCN and to present its 

position as to those matters to the PRC. 

24. TMWC has not demonstrated that it can place the water to beneficial use as 

proposed without PRC approval of a new or amended CCN, nor explained why it 

has chosen not to seek to obtain such approval from the PRC. 

25. TMWC and EWC's suggestion that EWC could construct the transmission line 

without PRC review and that the lease that was attached to the instant application 

could be amended to accommodate that possibility, is conjectural. 

26. TMWC's admission that it does not intend to perform in accordance with the terms 

of the lease attached to the application raises questions as to whether a lease 

currently exists. 

27. TMWC and EWC's testimony that if the present application is approved the lease 

may be amended, construction responsibilities shifted and PRC involvement 

thereby made unnecessary, serves to compound the uncertainties associated with 

the captioned application, rather than address them. 

28. Neither TMWC nor EWC have established that they are 40 year planning entities 

under NMSA section 72-1-9. 

29. TMWC supplies water to individual customers, the overwhelming majority of which 

are individual residential customers. TMWC has not shown that it is a public utility 
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supplying water to municipalities or counties. 

30. While EWC Articles and By-Laws indicate that at some point in time there will be 

members with voting privileges other than the Danzers, EWC has not provided any 

evidence showing that those future members would own any portion or share of 

EWC or its property. 

31. Neither EWC nor TMWC have demonstrated implementation of specific actions, or 

provided specific plans for implementation of actions, to require or encourage 

customers to conserve water. 

32. TMWC asserts that the proposed application would benefit water conservation in 

that (1) the proposed use would result in less consumption of water than irrigation, 

and (2) as a public utility, TMWC can require conservation measures of its 

customers to encourage the conservation of water. 

33. TMWC's assertions are not persuasive. First, irrigation is identified as a use under 

the existing permit and the application. Moreover, since at least 1999 there has 

been no actual use of water under existing permits of EWC and its predecessor. 

Finally, TMWC has not shown that it has in fact required conservation measures of 

its customers. 

34. In summary, there are significant questions and uncertainties associated with the 

captioned application including the following: TMWC's ability to place water to 

beneficial use within the proposed enlarged area; the continued validity of the lease 

between EWC and TMWC; TMWC and EWC's status vis-a-vis the statutory criteria 

under 72-1-9; and the conservation efforts of TMWC and EWC. 

35. As noted by WRD Water Resource Specialist, Jeffrey Peterson, there has been a 

pattern of applications to enlarge or change the place of use for the rights 

appurtenant to the 151.9 acres of land that was originally the Dinkle Farm and to 

place those rights to uses related to subdivision development. The efforts to utilize 

water for development purposes under permits issued under since 1973 under OSE 

File No. E-483 have resulted in a larger permitted place of use, but no beneficial 

use anywhere within that permitted place. 

14 



36. Further enlargement of the place of use would be improvident and contrary to sound 

public policy given the circumstances presented in the captioned matter. 

37. The captioned application should be denied. 

ORDER 

THEREFORE, Application No. E-483 and E-483-S filed by TMWC and EWC on July 

6, 2009, is denied. 

Respectfully submitted, 

~~~ 
Victor Kovach 
Hearing Examiner 

I ACCEPT AND ADOPTJHE REPORT AND RECOMMENDATION OF THE HEARING 

EXAMINER THIS /6/; DAY OF #p,,.f , 2011. 

HN R. D'ANTONIO, JR., P.E. 
EW MEXICO STATE ENGINEER 
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PARTIES ENTITLED TO NOTICE 

HU No. 09-084 

I certify that a copy of the foregoing Report and Recommendation of the Hearing 
Y--h 

Examiner was mailed to the following parties (Certified) on the ;2../J day of April2011 . 

WATER RIGHTS DIVISION 

Uday V. Joshi, Esq. 
Hilary Lamberton, Esq. 
OSE, Administrative Litigation Unit 
P.O. Box 25102 
Santa Fe, NM 87504-5102 
(505) 827-6181 Fax (505) 827-3520 

APPLICANT 

Richard Cole, Esq. 
Justin Breen, Esq. 
Keleher & McLeod, P A 
P.O. BoxAA 
Albuquerque, NM 87103 
(505) 346-4646 Fax (505) 346-1370 
Attorneys for: Thunder Mountain Water Co., Inc. 

PROTESTANTS 

Maria O'Brien, Esq. 
Modrall Sperling Roehl Harris & Sisk 
500 Fourth Street NW, Suite 1000 
Albuquerque, NM 87102 
(505) 848-1800 Fax (505) 848-9710 
Attorney for: New Mexico American Water 

Carol A. Clifford, Esq. 
Jones Snead Wertheim & 
Wentworth, P A 
P.O. Box 2228 
Santa Fe, NM 87504-2228 
(505) 982-0011 Fax (505) 989-6288 
Attorney for: Hillcrest, LLC 

Gerald G. Ohlsen, Esq. 
P.O. Box 1219 
Moriarty, NM 87035 
(505) 553-3676 Fax (505) 832-6118 
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STATE OF NEV\1 MEXICO 
OFFICE OF THE STATE ENGINEER 

John R. D'Antonio, Jr., P.E. 
SANTA FE 

State Engineer 

CERTIFIED RETURN RECEIPT REQUESTED 

April20, 2011 

Richard Cole; Esq. 
Justin Breen, Esq. 
Keleher & McLeod, P .A. 
P.O.BoxAA 
Albuquerque, NM 87103 

Carol A. Clifford, Esq. 
Jones Snead Wertheim & Wentworth, P.A. 
P.O. Box 2228 
Santa Fe, New Mexico 87504-2228 

Gerald G. Ohlsen, Esq. 
P.O. Box 1219 
Moriarty, NM 87035 

Maria O'Brien, Esq. 
Modrall Sperling Roehl Harris &Sisk 
500 Fourth Street, N.W., Suite 1000 
Albuquerque, New Mexico 87103-2168 

Uday J. Joshi, Esq. 
Hilary Lamberton, Esq. 
OSE/ Administrative Ljtigation Unit 
P.O. Box 25102 
Santa Fe, New Mexico 87504-5102 

RE: Hearing Unit No. 09-084; OSE File No. E-483 & E-483-S 

Dear Counsel: 

In The Matter of the Application by Thunder Mountain Water 
Company, Inc. and Edgewood Water Company 

Enclosed is a confonned copy of the decision of the State Engineer adopting the Report and 
Recommendation of the Hearing Examiner in the above referenced case. 

Please be advised that any service of notice of appeal must be made personally upon the State Engineer or 
his administrative secretary (receptionist). No other person is authorized to accept service of process for 
the State Engineer. Pursuant to NMSA 1978, Section 72-7-1 (1953), any notice of appeal must be served 
upon the State Engineer and all parties within 30 days .of receipt of the decision of the State Engineer. 

Sinc~re~ 

~ea 
Acting Administrator 

cc: Cleo Castellano, Administrator 
OSE/Administrative Litigation Unit 

HEARINGS UNIT • P.O. BOX 25102 • SANTA FE, NEW MEXICO 87504 
PHONE: (505) 827-1430 • FAX: (505) 827-3777 
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Address: 

Phone~ 
City: 

i?Or OSE Use Only) 

NE\V MEXICO OFFICE OF THE STATE ENGINEER 
APPUCA TION FOH. PERMIT TO CHANGE PLACE OR PURPOSE OF USE 

OF UNDERGROUND WATERS 

2. LOCA T.ION OF WELL (A, B, C, or D required, E or F if known): 

Both A. N\iil 1/4 SW 1/4. 1~. 1/4 Section:__f1 Township: 10N Range:~ N.M.P.M. 

W®ll~ in ---Y~~~~------------~----------------------------------- County. 
":E4H3 X'= 167?120.1 feet, Y= 1484809.4 feet, N.M. Coordinate System 

E483-SB·. X= 1672119.4 feet, Y = 1484772.3 feet, N.M. Coordinate System 
-~~1Zone in ~he 

U. S . G. S . Quad ~1ap 
--------------------------------------------- Grant. 

E483 Latitude:_ 3'5. q, 04 m,, 45 ~ 757Ns N longitude 
E483-S C. Latitude: ;3.5~<:.' d __Q!l_m45.390 .. 12 s Longitude: 

106 d, 08 m, 46.805\@".,sm 
10.6 d 0 8 m 46. 814 .. .:...:> s' 

D. East ---------· . (m) , North ------ (m), UTM Zone 13, NAI5:83 (27 or 83) 

E. Trpct No. , L'1ap No. of the--------- Hydrographic Survey 

F. Lot No. Block No. of Unit/Tract of the -----------------Subdivision recorded in ---------------County. 

G. Other: 

H. Give State Engineer File Number of existing well: E-483 qnd E-483-S 

I. On land owned by (required) : Edgewood Development Partners·, LLC (Mike Danzer) 

3. CHANGE FROM 

A. PURPOSE OF USE 

Domestic: _)(_ Livestock: _ Irrigation: ~Municipal: Industrial: 
Commercial: ~ Other (specify): 

Specific use: ~~~~~---------------------------------

Do Not Write Below This Line 

File Number: Trn Number: 
Form: \¥r-27 page 1 of 4 

1 
en 

~::;,') 

•"'"' 
·~·::..: 
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File Number: 
(For OSE Use Only) 

NEW MEXICO OFFICE OF THE STATE ENGINEER 
APPLICATION FOR PERMIT TO CHANGE PLACE OR PURPOSE OF USE 

OF UNDERGROUND WATERS 

3. CHANGE FROM- continued 

B. PLACE OF ~ 
3\-,s ?..-..e 
:±-, 608 acres of land described as follows: 

Subdivision of Section 
(District or 
Hydrographic Survey) 

SEE ATI'ACHED EXHIBIT A 

Who is the owner of the land? 

Section 
(Map No.) 

Various· 

Township 
(Tract No.) 

Range Acres 

If there are other sources of water for these lands, describe by file number: 
1AtJ \6qov:...Jf0 

C. QUANTITY 

Diversion Amount: 
Consumptive Use: 

File Number: 
Form: wr-27 

362 • .':65 
178.4 

acre-feet per annum 
acre-feet per annum 

Do Not Write Below This Line 

Trn Nurnber: 
page 2 of 4 

,..,_ .. --.,--:::; 
.•. , ...... r 
.·.· . . , 
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File Number: 
(For OSE Use Only) 

NEW MEXICO OFFICE OF THE STATE ENGINEER 
APPUCA TION FOR PERMIT TO CHANGE PLACE OR PURPOSE OF USE 

OF UNDERGROUND WATERS 

4.CHANGETO 

A. PURPOSE OF USE 
N/A 

Domestic: 1\ Livestock: Irrigation: T~ Municipal: Industrial: 
Commercial: )l_ Other (specify): --~=>~~~~~~£)~·~\~v~··~\~~~~-~~c~~~·~--------------------
Specific use: 

B. PLACE OF USE 
\01 S'SCS ec 

5,440 acres of land described as follows: 

Subdivision of Section 
(District or 
Hydrographic Survey) 

SEE A'ITACHED EXHIBIT B & Bl 

Who is the owner of the land? 

Section 
(Map No.) 

Township 
(Tract No.) 

Range Acres 

If ·there are other sources of water for these lands, describe by file number: 
'Ib us:e. E483 and E48J.,..S' 

C. QUANTITY 

Diversion Amount: 3~1... .65 acre-feet per annum 
Consumptive Use: i'1'3 .. 4- acre-feet per annum 

5. REASON FOR CHANGE 

Application is made to change place or purpose of use for the following 

reasons: b\ppl:fcant:;>' prorcise to ns.e all of the .. existing and .. Permi ted 
w9 11rJ: to· serve the en arged place of use. Thunder JY.rountam Water Corrpany 

as· 1 essee,. bas· agreed to J ease the water ri'glits· from Edgex.TCOd It\later Company 
under the terms: of tf.te water use lease dated February 23, 2009. 'IMtiJC is a 
publi'c water utility operating under a Certificate of Public Convenience and 
Neces$';\:ty .Issued By the New· Mexi'co Public Utility Commission, will use the 1vate1 
to pxov.i'de water utility service to the enlarged place of use. See alJ:ach~.d 

EXHIBIT C.. S~ ,f£ ~ 
r:::: (r;;~'tl 

Do Not Write Below This Line 

File NwLtber: Trn Number: 
Form: wr-27 page 3 of 4 

I i!J~ 
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F'j_ J e Number: 
(For OSE Use Only) 

NEW MEXICO OFFICE OF THE STATE ENGINEER 
APPLICATION FOR PERMIT TO CHANGE PLACE OR PURPOSE OF USE 

OF UNDERGROUND WATERS 

6. ADDITIONAL STATEMENTS OR EXPLANATIONS: 
Will continue to irrigate licensed lands if we choose to do so. 

ACKNOWLEDGEMENT 

(I, I'Ve) affirm that the 

forego· 

A pl' Signature 

E~d Cardenas: 

ACTION OF STATE ENGINEER 

This application is approved/denied/partially approved provided it is not 
exercised to the detriment of any others having existing rights, and is not 
contrary to the conservation of water in New Mexico nor detrimental to the 
public welfare; and further subject to the following conditions: 

Application No. E-483 and E-483-S hied by TMWC and Ewe 
on July 6, 2009 is denied by Order of the State Engineer 
entf!red on April 20. 2011 in Hearing Unit No. 09-084 

Witness my hand and seal this day of -----------------
--... ,:.. 

'::· 
----------------------------' State Engineer · .. :..:;; 

By: 

Do Not Wri-te Below This Line 

File Number: Trn Number: 
Form: wr-27 page 4 of 4 
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3t1s- ee 
OF USE 

A total of approximately , "' acres, describes as follows: 

SUBDIVISION 
N. Pt. SW lf4 NE lf4 
Pt. S lfi NW lf4 NE lf4 
N. Pt. SE Y4 NE Y4 
S. Pt. NE lf4 NE lf4 
Pt. S ~ S Yz NE lf4 
N. Pt. SW Y4 NW lf4 
S Pt. NW Y4 NW lf4 
W. Pt. NW Y4 SE Y4 NW Y4 
W. Pt. W Yz NE lf4 NW Y4 
All 
All 
All 
Pt. NW lf4 
Tract A, SW Y4 
Tract A-1, SW Y4 
TractA-2, SW Y4 
Tract B SW 1,4 

Tract C SW 1,4 
NW'l-4 

Tract 1, SW 1,4 

Tract B-2-A, W ~ 
Tract B-2, W Yz 
Tract B-2-D, W Yz 
NWY4 

SECTION TOWNSHIP 
24 
24 
24 
24 
24 
19 
19 
19 
19 -
24 
25 
36 
19 
7 
7 
7 
7 
7 
18 
19 
30 
30 
30 
31 

10 North 
10 North 
10 North 
10 North 
10 North 
10 North 
10 North 
10 North 
10 North 
10 North 
10 North 
10 North 
10 North 
10 North 
10 North 
10 North 
10 North 
10 North 
10 North 
10 North 
10 North 
10 North 
10 North 
10 North 

EXHIBI.T A 

E483 &. E483-S 

RANGE 
7 East 
7 East 
.7 East 
7 East 
7 East 
8 East 
8 East 
8 East 
8 East 
7 East 
7 East 
7 East 
8 East 
8 East 
8 East 
8 East 
8 East 
8 East 
8 East 
8 East 
8 East 
8 East 
8 East 
8 East 

.... ·~· 
_,. ·'·rJ~ 

.·· .. -. ·~ ,, 
·.:·.-:; 
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PROPOS_SP.--- JOI S s-)'" 2? f? 
A total of approximately~cres, describes as follows: -SUBDIVISION SECTION TOWNSHIP RANGE 

N. Pt. SW 1!4 NE V4 24 10 North 7 East 
Pt. S lh NW V4 NE Y4 24 10 North 7 East 
N. Pt. SE Y4 NE% 24 10 North 7 East 
S. Pt. NE ~ NE Y4 24 10 Nmih 7 East 
Pt. S lh S )S NE Y4 - 24 10 North 7 East 
N. Pt. SW ~NW Y4 19 10 North 8 East 
S Pt. NW~NW V4 19 10 North 8 East 
W. Pt. NW V4 SE Y4 NW Y4 19 10 North 8 East 
W. Pt. W )S NE Y4 NW 114 19 10 Nmih 8 East 
All 24 10 North 7East 
All 25 10 North 7East 
All 36 10 North 7 East 
Pt. NW 114 19 10 North 8 East 
Tract A, SW V4 7 10 North 8 East 
Tract A-1, SW Y4 7 10 Nmih 8 East 
Tract A-2, SW V4 7 10 North 8 East 
Tract B, SW V4 7 10 Nmih 8 East 

· Tract C, SW V4 7 10 North 8 East 
NWY4 18 10 Nmih 8 East 
Tract 1, SW Y4 19 10 North 8 East 
Tract B-2-A, W Ih 30 10 North 8 East 
Tract B-2, W Yz 30 10 North 8 East 
Tract B-2-D, W Yz 30 10 Nmih 8 East 
NW 'l4 31 10 North 8 East 
E)S 12 10 North 6 East 
EYz 13 10 North 6 East 
SYz 8 10 North 7 East 
S)S 9 10 North 7 East 
WY2 11 10 North 7 East 
All 7 10 North 7 East 
All 10 10 North 7 East 
All 15 10 North 7 East 
All 16 10 North 7East 
All 17 10 North 7 East 
All 18 10 North 7 East 
All 20 10 North 7 East 
N 1/2 22 10 North 7 East. 

l;y IOAQ& """!ig•e.• !B _LlLl:liF:;J ~~: 
EXHIBIT B 

E483 & E483-S 
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B 10 11 12 
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THIS WATER USE LEASE (this "Lease") is made this ·~z.,.J~~ day of 
-\"==~~~:}~-. __ , 2009 (the "Exec~tion Date"),' by and betvveen EDC?.EWOOD 
't>JA 1 ER COMPANY, a New Mexico non-profit corporation, as lessor ("EWC") 
and THUNDER i'liOUNT.4!N WATER COMPANY, tNC., a New Mexico 
Corporation, as lessee ("TM"). 

REC!Ti\LS 

WHEREAS, EWC is the owner of 178.4 acre feet of water rights as 
documented by the New Mex· 

hts" 

WHEREAS, TM is a Public Water Utility Company, operating under a 
Certificate of Public Convenience and 1'-lecessity issued by the !'Jew Mexico 
Public Regulatory Commission; and 

WHERE.i\S, E'vVC desires to lease to TM, and Ti\il desires to lease from 
EWC, the use all the Wate~ Rights, in accordance with the terms, conditions and 
agreements set forth in this Lease. 

NOW, THEREFORE, in consideration of the terms, conditions and agreements 
set forth herein the parties agree as follows: 

1. Lease. EWC hereby leases to TM and TM hereby leases from 
EWC the Use of the Water Rights in the following amounts and for the following 
purposes:. 

(a) 178.4 acre feet, for use in such aspects of TM's business as 
a Public Water Utility as Tfvl may from time to time determine 'to be appfOpriate. 
TM shall be responsible for the regulatory filings to use the water within the TM 
service area, includi.ng, as necessary, any 'filing required by the \Nater-Use 
Leasing Act(§ 72-5-i to§ 72-6-7 NMSA 197-8), and assuring compliance with the 
conditions of Permit E--483 and E--483-S. TM shall be responsible for payment of 
all costs and fees associated with. such fiiings. 

(b) Subject to all other terms, conditions and agreements 
contained in this Lease, T!VI will use the Water Rights leased hereunder to fulfill 
its obligations within its ser"iice area. 

EXHIBIT C 
E483 & E483-S 

~ .. ·:~ ., 
· . ._o..::j 
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2. -renT:-

(a) The tem\ of this Lease shall commence on the date of this 
Lease ("Exe'cution Date") cr.d shal\ terminate on the fortiethyear anniversary of 
the Execution Date subject, hovvever, to earlier terrriinat!on pursuant to the 
provisions of Article 8. 

3. Rent A.s rent for use of the Water Rights (:tr;e "Rent"), TM will 
provide the following considerations: 

-~, · .. , (b) ·· place tl1e Water Rights to beneficial use and incorporate the 
Water Rights into TM's forty year water development pian, pursuant to § 72-1-9 
i'JMSA 1978 (2008 SL!pp!ement). 

4. Wells. EWC will make available for use by TM the existing 'Neils 
and associated well components for the. duration of this Lease. EWC will grant 
TM all easements necessary to provide TM with reasonable access to the wells 
and associated well components, including a 1.5 acre easement for the 
construction of a booster station. A survey depictin!; TM's proposed line 
extens'1on is attached hereto as Exhibit "C-1." Such easements shall be made a 
part of lhis Lease, but sh2:H also survive termination of the Lease. AI! existing 
wells shall be "a·s is" and shali be used at TM's sole risk. Tr-11 wiil supply the 
necessary pumps, electrical and piping for the wells at its sole expense. TM shall 
have the option to re:..drill the existing wells if the production or condition wili not 
meet Tfvl's expectations o~ the State, County or City requirements. EVVC shall 
reasonably assist TM in any required per'mitting process. Costs associated with 
the pam its shall be TM's obligation. 

(a) TM reserves the right to transfer, s-ubject to State Engineer 
appmval, any water rights held by TM, from other wells within the same basin 
·,nto the leased wells and shr.:dl have an unconditional right to use the \Veils for the 
life of the water permits transfe;red into the leased wells as well as permits 
E-483, E-483-S. 

(b) EWC makes and· will make no warranty or representation 
concerning changes in the capacity of the existing wells or new wells over time. 
_If the combined capacity of the wells declines to a level below that needed to 
supply the water leased hereunder, and the other water lights transfe;~ed into 
these wells by Tfv1, EWC will grant TM an easement on other iand owned by 
EWC for the purpose of drilling replacement wells. EWC shall cooperc3te in good 
faith with TM to select a !oc~ation for the replacement welis tllat Ls a~Jreeable to 
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both parties. The clriliing, equipping and operation of the replacement· wells sha/! 
be the sole responsibility of TM. 

(c) TM vvi/1 also apply for two new vve/1 permits to be located 
witllin the granted easement dated February 3, 2009 of the Danzer project are2 
attached hereto as Exhibit "8". EWC shall in good faith, cooperate with TM ir, 
obtaining these permits. 

5. Meterino. Ti\11 shall install a meter(s) as required !'-lew Mexico 
State Engineers office. 

6. Water Qualitv. 

(a) EWC makes no warranties or representations, express or 
implied, concerning the quality of any water leased hereunder or its suitability for 
any use. EWC has made available to TM, for informational purposes only, and 
without representation or warranty of any kind, the water report dated December 
16, 1999 from Dames.and Moore Inc. attached hereto as Exhibit "D". 

(b) If the groundwater providing water for any of the wells under 
this Lease becomes contaminated by organic or microbiologic substances from 
external sources to the extent that the water fails to meet the requirements of 
New Mexico Department of Health, TM, at its election and upon sixty days written 
notice to EWC, shall be relieved from obligation to take water from such wel/(s) 
and this Lease shal! terminate. Inorganic substances naturally present in 
groundwater shall not be considered as contaminants under this Section 6(b). 

7. Utility Service. 
From and after the "Execution Date", TM will be the sole provider o'f 

water service to the properties shown on Exhibit "8," in accordance with the rules 
and regulations on file with the New Mexico Public Regulation Commission. 

(a) As TM issues a Will Serve letter for a particular property on 
Exhibit "B" to be provided water service, EWC shall transfer ownership of the 
amount of rights required in the Will Serve Jetter to TM and retire the same 
amount from this Lease. Nothing in this section shall require EWC to transfer 
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ownership of the water rights until such time as use of the water is actually 
required for the property. 

(b) The transferred water rights shall be free and clear of al! 
liens, assignments and other encumbrances. 

(c) The total amount of the water rights transferred shall not 
exceed 178.4acre feet. 

(d) The water rights that may have been transferred into the 
subject wells by TM, pursuant to Section 4 shall remain the property of TM. 

(e) At the end of the forty year term, or once ownership of all 
178.4 acre feet of water has been transferred to TM, whichever occurs first, the 
wells and any property or rights of way used in connection with the owr,ership of 
the wells, piping, pumps, electrical and easements shall also be transferred to 
TM and this Lease shall be terminated. 

(f) This Lease shall terminate if any of the following occur: 

1. The Danzer properties shown on Exhibit "8" are 
determined by a court of competent jurisdiction not to be in 
TM's service area; or 

· 2. TM sells substantially all of its assets without consent of 
EWC, liquidates, winds up or dissolves, or is otherwise 
unable to provide service to the properties shown on 
Exhibit "8". 

9. Use of Water Rights. 

(a) TM shall not transfer ownership, sell, assign, sublet, rent, 
mortgage, grant a security interest in or otherwise transfer or encumber all or any 
part of its interest in the Water Rights under this Lease. 

(b) TM will not use or fail to use the Water Rights in any manner 
that may impair the ownership of the Water Rights or, except as permitted by this 
Lease, the right, title and interest of EWC in and to the Water Rights. 

(c) TM shall use the Water Rights under the conditions, for the 
purposes and in the manner prescribed by statute regulations, permits and 
orders of the New Mexico State Engineer. 

10. Reoresentations and Warranties. 

(a) EWC represents and warrants that it is a non-profit 
corporation existing and in good standing under the laws of the State of New 
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Mexico, that the executiOI', deliver-y and performance of this Lease i1as been 
authorized by its directors 2.nd a\i other necessary corporate action of E.\!i/C has 
been taken authorizing this l..eass, and that performance by EWC of this Lease 
will not violate any agreement to which EWC is a party of by which it oc 2n:r of its 
property is bound, or any statute, rule or regulation. 

(c) Tfvl represents and warrants that the Water Rights will not be dedicated to 
any of Tfvl's customers, but wili be reserved for the use and benefit of the Danze:
properties as shown on Exhibit "B." 

11. Uncontroilable Forces Defined. Neither party shall be considered 
to be in default in the performanc~ of any of its obligations hereunder, other that 
the obligation of a party to make payments of amounts due under this Lease, 
'Nhen a failure of per-formance shall be due to Uncontrollable Forces. The term 
"Uncontrollable Forces" shall mean any cause beyond the control o"f the party 
unable to pen'orm such obligation, including, but not iimited to, failure of or threat 
of failure of facilities, flood, earthquake, storm, fire, lightning, and ott1er natural 
catastrophes, epidemic, war, riot, civil disturbance or disobedience, labor dispute, 
labor or material shortage, sabotage, government priorities and restraint by courc 
order or public authority, and action or nonaction by or failure to obtain the 
necessary authorizations or approvals ·from any governmental agency or 
authority, which by .exercise of due diligence such party could not reasonable 
have been expected to avoid and which by exercise of due diligence it shall be 
unable to overcome. Nothing contained herein. shail be construed to require 
either party to settle any strike or labor dispute in which in may be involved_ The 
foregoing provisions shall apply pr·ovided that: 

(a) The non-performing party gives the other part or<3i notice of 
the occurrence of the Uncontrollable Force as soon as the non-performing Party 
has determined that the occurrence constitutes an Uncontrollable For~e,. with 
written notice, describing and detailing the particulars of the occurrenc~, to be 
given within ten days thereafter; 

(b) The suspension of performance is of no greater scope and 
of no longer duration than is required by the Uncontrollable Force; 

(c) The non-performing party uses reasonable efforts to remedy 
its inability to perTorm; 



'•. 

(d) When the non-performing party is able to resume 
performance of its obligations under this Agreement, it gives the other party 
written notice that effect; 

.. (e) The non-performance was not caused by or connected with 
~ny negligence or intentional act, failure to comply with any law, rule, regulation;;; 
prder of ordinance, or any breach or default of this Lease by; the non-performing, 
party;.and · •·· 
£·. 

(f) The Uncontrollable Force is not attributed to normal wear 
and tear of water utility materials and equipment. 

12. · Arbitration. If any dispute shall ai-ise hereunder, either party may 
give notice to the other that the dispute is to be submitted to binding arbitration. 
Such notice shall name the proposed arbitrator. In the event the other party does 
not agree to the proposed arbitrator, it shall submit the name of its proposed 
arbitrator, within ten calendar days of said notice, and if that person is not 
acceptable to the party giving the original notice, the arbitrators proposed by 
each party shall promptly choose a third individual to act as arbitrator. Unless 
otherwise ordered by the award of the arbitrator, all costs of arbitration shall be 
split equally by the parties, except that the parties shall be responsible for 
payment of their own attorney's fees, preparation fees, witness and expert fees, 
and similar costs. 

13. Hold Harmless. TM will indemnify EWC against any causes of 
action that may accrue to EWC as a result of any legal action in any way related 
to the negligent use by TM of EWC's water rights under this Lease. Furthermore, 
TM will pay for the costs of all litigation (including attorneys fees and court costs) 
related to any dispute over TM's ability to seNe the Danzer properties shown on 
Exhibit "8" and will indemnify EWC against any causes of action that may accrue 
to EWC as a result of such litigation. 

14. Guarantee. If this Lease terminates pursuant to Section 8(F) and 
TM is unable to return to EWC any of the 178.4 acre· feet of water rights, free and 
clear of any encumbrances, TM guarantees to immediately pay EVVC the then 
market value of the water rights it failed to so return. 

15. General Provisions. 

(a) Notices. ·All notices and other communications hereunder 
shall be in writing and (i) shall be personally served or delivered by express 
courier seNice, or (ii) shall be deposited in the United States mail, registered or 
certified, return receipt requested, postage prepaid, or (iii) sent by telecopy, 
facsimile or other electronic transmission, addressed as follows: 
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) ) 

(i) If to EWC, to: 

Edgewood Water Company 
4813 Glenwood Hills Drive 
Albuquerque, New Mexico 871'11 
Attention: Michael J. Danzer 

With a copy to: 

Catherine Robinson 
Law & Resource Planning Associates, P.C. 
201 Third Street NW, Suite 1750 
Albuquerque, New Mexico 87102 

(ii) If to TM, to: 

Thunder Mountain Water Company, Inc. 
Post Office Box 760 
Edgewood, New .Mexico 87015-0760 
Attention: Edward Cardenas 
Fax: (505) 286-0760 

With a copy to: 

Richard Cole 
Keleher & Mcleod, P.A. 
P.O. BoxAA 
Albuquerque, New Mexico 87'! 03 

Either party may change its address by written notice to the other. 
Notice shall be deemed effective on receipt. 

(b) Headings. Descriptive headings are for convenience only 
and shall not control or affect the meaning or construction any provision of this 
Lease. 

(c) Exhibits. The exhibits referred to in this Lease are 
incorporated herein and are a part of this Lease as if they were set forth in full 
herein. 

(d) Expenses. Each party shall pay its own expenses 
(including, without limitation, attorney's fees) incident to the negotiation and 
preparation of this Lease and all other do'cuments necessary or appr·:Jpriate to 
consummate the transactions contemplated hereby. 
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(e) Counterparts. This Lease may be executed in counterparts, 
each of which shall be deemed an original but all of which taken together shall 
constitute one and the same instrument. 

(f) Governing Law. This Lease shall be governed by, 
interpreted under, and construed and enforced in accordance with the laws of the 
State of New Mexico applicable to agreements made and to be performed wholly 
within the State of New Mexico. 

(g) Entire Agreement. The terms of this Lease are intended by 
the parties as a final expression of their agreement with respect to such terms as 
are included herein and may not be contradicted by evidence. of any prior or 
contemporaneous agreement. 

(h) Modifications and Amendments. This Lease may not be 
modified, changed or supplemented, nqr may any obligations hereunder by 
waived, except by written instrument signed by the party to be charged or by its ~-
agent duly authorized in writing or as otherwise expressly permitted he1·ein. 

(i) Waivers and Extension. No waiver of any breach of any 
agreement or provision herein shall be deemed a waiver of any previous or 
subsequent breach thereof or of any other agreement or provision. No extension 
of time for performance of any obligation or act shall be deemed an extension for 
performance of any other obligation or act. 

U) Further Assistance. The parties agree to do such further 
acts and things and to execute and deliver such additional agreements and 
instruments as may be reasonable by required to consummate, evidence or 
confirm the agreements contained herein in the manner contemplated hereby. 

(k) Successors and Assigns. This lease and the provisions 
hereof shall be binding upon each of the parties and its successors and assigns. 

IN WITNESS WHEREOF, the parties hereto have executed this Lease the 
day and year first written above. 

Agreed to by Owner of 
Exhibit "8" Lands 

E~gewood Devel6prng --· 
!V 
!? 
? 

THUNDER MOUNTAIN WATIER 
COMPANY, INC., A New Mexico 
Corpo~or-r--·; ...----; . :; 

----;-~-/x/// / 
/ ,-_-, 

By: '- ~~t:t-t ~/_ 
EdW...§.fd Cardenas, President 
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Partners, LLC 

Consented to pursuant to 
Article X of the July 10, 2008 
Bylaws of Edgewood Water 
Company, a New Mexico 

non-przp~ co_rp;r~iort.,.,, 
it J.t . .1 / ,q .·' \ 

By. f!i I t~,w,1! 1 ,r , r ;~/ 
. .r· . ~ : 1 , .. • .r-........ ~ 

M\t!ilael J. TI~nze'f;~mo1vidually 
1~' I !t 
1/ 

STATE OF NEW MEXICO 

COUNTY OF SANTA FE 
SS. 

EDGEWOOD WATER COMPANY, 
A New Mexico non-profit corporation 

This instrument was acknowledged before me on , 2009, by 
Edward Cardenas as President of Thunder Mountain Water Company, Inc., a 
New Mexico corporation. 

Notary Public 

My Commission Expires: ____ _ 

STATE OF ARIZONA ) 
) ss. 

COUNTY OF MARICOPA ) 

r-\ r','] 
This instrument was acknowledged before me on \~-.,C,;,) LJ _, 2009, by 

Michael J. Danzer as Managing Member of Edgewood Developinsl Partners, 
LLC, a New Mexico limited liability company. 

My Commission Expires: 
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STATE OF ARIZONA 
ss. 

COUNTY OF MARICOPA 
.--\ "'\'} 

This instrument was acknowledged before me on 
1n::\;- )_ ''; , 2009, by 

Michael J. Danzer, individually and as President of Edgewood Water Company, c; 

New Mexico non-profit corporation. 

NotaryZRu.b!~----------

/ I .. \·... ·~ 
My Commission Expires: "-' , l~· , J G '\ .~L · 

61262 
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